IN THE INVESTIGATORY POWERS TRIBUNAL
BETWEEN:

(1). PRIVACY INTERNATIONAL
(%) REPRIEVE:
(3) COMMITTEE ON THE ADMINISTRATION OF JUSTICE
(4) PAT FINUCANE .CENTRE
Claimants.
~and=
(1) SECRETARY-OF STATE FOR FOREIGN AND COMMONWEALTH
{2) SECRETARY OF STATE FOR THE HOME DEPARTMENT
{3) GOVERNMENT -COMMUNICATIONS HEADQUARTERS
(4) SECURITY SERVICE
{5) SECRET INTELLIGENCE SERVICE

Respondents.
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INTRODUCTION
1. The functions of the' Security Service are set oirt in's:1(2)-(4) of the Sécuity Service
Act 1989, fiamely:

) The function of the Service Shall be the. protection of national. secutiiy.
and, in.particular, i proteclion against threals from espionage, terrorism and:
sabotage; from the activitics of agents of foreign powers and from dctions

intended to overthrow or-underminé pinlidimeritary. denocracy by political,
industrial or violént means.
(3) It shull also be the funttion of the Service 1o safeguard thie wellbeing of the

United Kingdom against:threiits posed-by the détions-br intentions of personis

outside the British Islands.

(4) It shiall also be the finetion of ihe Service'to actin support of the activities:

of police forees; the: National Crime Agency dnd. other law enforcement
agencies in-the prevéntion and.detection of serioys crimeé”
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2. Tt'would be impossible to filfil these fonctions effectively withowt Covert Human
Intelligence Sources. (“CHIS?), -also known as agents. They are indispensable to the
woik of the Security Service, and thus to its: ability to protect the public from the
range of-cutrent threats, notably froix terroryist atiackers,

3. Given thié covert mdtare of CHIS, and given the types: of ‘person with witom and
entities 'with which they: have relationships, they need to behave in: certain ways.and-
barticipate iii ¢eitain activities. I particular, they may need to-behave in 4-certain
way:sithento obtain intelligeiioe in respet of a particular threa ||
I - v v

I - :cposes e reflected in §5
.of the Guidelines on the use of Agents witio participate in' Criminality (“the
Guidelinies™), in which it is stafed that participation i ériminality indy bé necessary

“iiv order to secvve or maintain agcess Yo intelligence that can be used o save Jife or
disrupt. miore Serious eriminality, of fo ensuré the agent’s continued sdféty, secubity
and-ability to pass such intelligence.” The importance ofacquiring,intelligence.and of
protectirig:the CHIS who do s'd is scarcely capable of overstatement. |

. As tothe eriminal nature of any particular.condict, this will depend on the consfituent

elements-of the bffence: Where méns rea is an element of the. offence, the CHIS sy
well Lack the requisite riens rea. [ RMME
T —

BN sincc they viould lack the nécessary intention || RNRRREN

5. However, on vegasion the CEHIS -will; or just as importantly may; be comniitting a
oriminil offerice. This may be because the CHIS dogs have the reqiiisite mens rea (for
example:where the CHIS intends to-commit the offénce in order to:maintain cover),.or
beeause. the offence. is one of 'sﬁ'ict.']i'abi]ity’.—

I 7 < of CHIS
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participate in such. criminality er possible. criminality, “Where necessary for the
dequisition of intelligence or the maititenatice of cover, i§-absolitely essentisl to. the
work:of the:Security Service. Without it, the Security Service could not effectively
perform its statutory fuictions; with the. most- setious consequences for natiotial

secugity..

6. Thig position wa kiown t6 Parliamerit whep it ehacted the Seourity Service At 1989

(see §§58-65 below). Moreover, these are precisely- the sorts of public interest
considerations which prosetuting authiorities may legitimutely taks into account when.
considefing whether te prosecute for sich'offences (see §§69-76 and §§79:80 below)..

7. The Security Service has accordingly developed detailed polivies, practices ard

procedures in respect of such criminal conduct (which is, of course, subject to-the
oversight of the' Commissioriet and: the Tribunal). These are addressed. in §§37-39
below. In gverview, however, four.poidts bear emphasis.

8. Firstly, the Secutity Service:does riot; antl dogs:not puport te, confet inimuinity from

criminal liability. "This is-in cofittadisfinction 16 the power conferred by Parliament
under 5.7 of the Intelligence: Services:Act 1994 (and of course'any such:power togrant
immuity could -only" bé conferted by Parligment). As is set out in §9 of the

Guidelines, an “authorisation™ “*has ng: legal effect and-dues not confér on gither. the

agent or thase. involved in the:authorisation process any imnumily fram prosecutior.
Rather, the authorisation will b the Service’s éxplanation aid justification of its
decisions should the criniinal activity of the agent come under serutiny by-an external
body, e.g: the polive or .a.prosecuting authorities: In particular, -the duthorisation:
process gnd associated records may. form: the basis of represéntations by the Seivice:
10 the proseputing authorities fhatprosecution is not in the public interest.”

9. The criticism: appears fo be that this dssessment should not take place in a structured,

_WJ

But this criticisn has
no fowndation in law; sifice the “duthorisation” i§ riot, atid earsiof be equated to, a
forbidden “proleptic: grant of immunity™ (as: per Lord Bingham, R(Pretty) v DPP
[2002} 1 AC 800, §35). Tt:does not “inferfere with the' statutory. prosecutorial
furction™ of the DPP ot the reles of the Lord Advocate or Public Prosécution Service:
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in Northern Frelahd (“PPSNI™), contrary ‘to §4 of the Ré-Amended Statement of
Grounds (“RASG”). Moréover, opting to furn a blind eyé 1 the realities. of CHIS
reporting would gperate to the:detriment and uricertainty not only of CHIS but 4lso.of
all those with whond thiey intéract. n. the Réspondents® subiriissiofi, this would not bé
a proper approach for Government to take, when it.is sending people out into the

By T AE—
1 secorss [

"The redacted
text relates lo

the Claimant's
complaint (§ 3,
RASG) that the

notified of an

"authorisation"

a, ‘The:ctitrinal conduct will invariably be known fo the Sol orvictim. |

‘Similarly; iin the case,.posited by the Claimants, of crime being perpetrated
against ati finoegnt victiin, that victith would know about it.

3. Moreover, the: Security Service. works very: closely with the police in its counter-
terrorism operations. This s reflected in :§19 - of the Memorandum of Understanding for
England and Wales, which provides that “in' most Secwrity Service-led -intelligenice
investigations, whether it is Intended or anticipated that the operation will result in
prosecution or disription by somg other-means; a police:Senior Investigating Officer (SIO) is
‘appointed af an-early siage:” '
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disclosure obligations under the Criminal Procedures and Investigations Act

11. Thitdly, the: Security: Service does-not purpott to: “authorise” breaches; by it; of the
European Conyenfion on Human Righs, as implemented by the Haman Rights Act
1998. Indeed, it positively seeks not to breach its obligations under the Convention.
The Security Service subinits that its policy and practice ensures that this is:the case
{zs is supported by a review of the actual Participation jn’ Criminality {*PiC") forms,
considered below). On an allied point, the Claimants have repeatedly ‘sought to
require the Security Service.to state, in open court, the precise limits of the sort of

eriminial conduct which could he “authorised”. The Tribunal is aware of the

Respondents’ -naﬁenal security: concerns in’so deitig. This is not a question

of keeping the law secret,

e 1w s not secret; it s Teadily ascertainable; and the Seeyrity Service is in no
privileged position ik that tegard:

12. Fourthly, dnd finally,, for the purposes: of this. litigation the Security Service' has

téviewsd all available PIC forms:sincé Ootober 2000 _

5
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providedl the Tribunal with indices-of all those PiCs [
I 5 il

post:May 2013 PiCs, which have:been reviewed by Counsel'to the: Tribunal (“CTT”).

I 1 cocscucic s G the Tibusl s

exceptional depree of famﬂiar-ity with what the Security Service is actually doing: In
‘the context of the Convention grounds of ¢hallengé (Grounds 5-7), the Réspondénts
propose that Counsel to the, Tribunal might wish to select:a small nnmber of thase PiC
formis, which could thet be the:subject of detailed-eofsideration by the Tribunal, This
would allow for ‘the case-specific complexities of each. individuat instsnce of
“guthorisation” to be-¢onsidered, which the Respondents cotisider will be mote, useful

than reasehing by. reférence to hyptithetical seénarios: Finally, agaiii, the Respondeits
acknowledge that the Claimants wish to be told in OPEN .of limits fo the offéences
which may bé “authorised”.

13. With those four points in mind; agd as develdped in detdil below; the Resf)ﬁnd'ents
RASG):

8, Ground 1: The Claiments contend that “a secref polity with oversight
Dursuaiit to o secret divéction is not in decordance with lowfor the purposes
of Conventior: vights,” (§15(g)). To the contraty, the underlying conduct fs énd
was ‘widely known and entirely obvious. It is a paradigm example of an

.......

basic. functiors of the Security Servide: Further, théte die refererces fo it in the

public.domain. There was and is:no-need for any morespecific signposting.
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b. Ground 2: The Claiménts contend that the commeon law “Jikewise precludes:

the atlgption qf a secret:policy”™ (§15(b)). In the. Responderits” submission, this
adds nothing to Ground 1.

¢. Ground 3: The Claimanis contend; fhat,the policy has no.legal basis (§156)).

To thé conirary, agent participation in Ctiminality is necessary for the
performance of, the Security Service’s stamutory functions, ‘Parliament must
have intended. to. confer vires for that activity. Sinee there aré no express
statutory wotds-allowing fot immurity o be ratited, or ofherwise o change
the legal characterisation of the conduct, or otherwise to override findamental
rights-or prificiples, the. implied vires itist fiecessarily be limited t6 condiict
which does not do those things: In the Respondents’ submission, ‘the vires
extends to the policy adopted by the Security Service:

. Ground 4: The Claiinants contend that “the-policy is unlawful begause -it -is
inconsistent with the. statutory and const.ilz&z‘anal,amxagemem.r gaverning the
répoiting, deteéction and prosecution of orime™ (§¥5(d)). This i§ unfounded: In
particular, the Security Service: does mat “dispense” with the criminal law. It
does not. ‘eonfer any kind of immunity nor does it purport. t6 make
prosecutorial dedisions. As t0 concealment, ther¢ is no obligation: on. the.

Seourity Service 'to” inform the police or the CPS —

-nér-i&there &n obligation to do so after the event, Finally, the
policy is not an unlawful interference with the criminal justice systems of
Northern Ireland and Seotland,

Grounds 5,6 and 7: The Respondents accépt that:

i. The Secyrity Service is:not.able to. “authorise” activity which would:
eonstitute a breach; by it, of Astivles 2, 3; 5-ot 6 of thie Corvention: (nor
indeed of any other Articles of thie Convention): Ground 7.

Oersight by the Corniissioiier would not discharge siny obligation for
2 person, arrested or detained to be brought promptly before a judge or

other officer authotised by law to exercise judicial power fas per

7
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Article 5(3)) nor would it constitnte the taking of proceedings by a

person in order to have the lawfulness of his detention decided.

speedily by a court (a8 per Article 5(4))::Ground 5.
iif. Qversight by the Commissiener would not discharge any investigative
.obligations which arise uider Articlé 2, 3 and S of the. Conveiition:

-Ground 6.

f. The qu,es:ﬁpn,is therefore:whether, despite nqt'-puxporﬁh_g-tq do so, the Security

Service daes breach. Convention tights in those ways. The Tribunial is-invited.

to congider this qiiestion by reference to s muinber of PICS seleted by Cousel.

to-the: Tribunal, The centext of the.activity wil] be of ‘paramount mportance.

wheti detériining the proper dpproach to'the tesponsibility of thie State and to-
the cliaracterisation of the conduict.

"THE PARTIES
14. The:parties are identified in §§8-13, RASG.

15: At the hedring.on 4 October 2018; the President of the Tribunal indicated -(and. the
parties agreed) that this is a case.in which the question of standing is intimately linked
with the merits and so should not properly hé determined as a threshold issue: The
Responidents subimit that the-Clrirants Jack standing in respest of their Hurhar Rights
claims. The Claimants (or each.of them) are not “victims®, They cannot show-that;
due to their personal situatiors, they are potentially: at risk .of being 'sub'j,ejgzg ‘to the
challenigéd ‘measures (applying the iest in Zakharov v Russia (2016) 63 EHRR 17,

§171, as adopted by -the Tiibunal in. Human Rights Waich v Foreign and

Commonweslth Office [2016] UKIPTrb15°165-CH, §46). Put shortlyy the Claimaits
‘are fourNGQOs, whese personal situations-are not such that they will be subject to any
agent’s participation in. criminality. They are neitlier co-conspiratots or criminél

-actors theriiselves, nor are they, by virtue of thieir pergonal situations; at Fisk of being:-

victims. of relevant crime.

*  Travsciipt, pAG-p.SD
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FACTUAL.AND STATUTORY BACKGROUND

16. §§17-22 RASG ate admitted.

I'7.§25 is admitted, save-that the-patallel whichi-the Claimants seek to. draw: with the

Cosolidated Gidance is inapposit. |

18, §524- 26 4te admitted.

19.§27 is admitted, save that the Respondents eémphasise that the Tribunal’s degision of
18 Degember 2017 related only to whether the claims. were frivolous or-vexatious (as
per s.67(#) RIPA). The Tiibnhal did not detetmine standing (conitfary to the
submissions of counsel for the Claimants &t the hearing on-4 Qctober 2018 that
Tiibunal had slready givena “preliminary, not final; ruling on standing™).

20 §28 is -aﬁtni'f_tgd, saye for the comment “faced with the. prospect of defending the

proceedings” to the extent that this implies that, had-the proceedings been strack but,
the Prime Minister-would not liave: disclosed the direction..

21..§§29-30 are-admitted, save that the 2014 Direction replaced an earlier non-statutory

direction made: on'27 Novémber 2012. 1t stated that:

“In the discharge. of their function to protect national Security, the Security
Service has u long-standing policy for their dgent handlens fo. agree to agents:
participating in crime, in circumstances where it is. considered. such
involvement is necessaiy. and proportiovaty: in providing or maintainivig
access to infelligénce that woiild allow the disraption-of hiare serious crimes.

or threats. to national security, .... I-would Iike you 1o keep (e application of

Corisolidated Gmdhnce to. Tntelligence Officers and Service Personnel on, the:

Déteiition and Intemevnng of Detaineps - Overseas; ‘and on the' Passing and Receipt, of
.Ente,l];gance Relating to Detainees (JuiyZOle

Trahseript, p.4D
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this policy under veview with respect 1o. the. necessity and proportiondlity. of
authorisations and-to tonsider sich related issues as yot find appropriate. .
I'would be grateful if you eould include such matters in:your aymual reportor
otherwise bring issues to-my attention. Far the avoidencs of dotibt I should be
clear that stich oversight would not provide endorsemént-gf the legtility of the
_poliey; you-would not be asked 1o provide & view -on-whether any particilar
casé should-be’ referred to the prosecinting tuthoritiesy and your ovérsight
would.not relate to.any fufure consideration givén by proSecuting autharities
te quthorisations should that happen.”

22. As to §31, the Respondents accept that; until the publication of the Third Direetion.on
I March 2018, the Commissioner’s.aversight of the policy was not avowed. Tt pleads
further to this issue’under Grounds-1:aad:2 below.

23.§§3248 RASG ‘relate to “fhi¢ operation of the polity and the oversight under the
Third Direstion”. It is apparent from these paragraphs that the Claimants are aware.of
critics] -aspects. of the regime. In particular, they are.aware of: (d) the nature of the
publid ifiterest which is.served by the.¢onduct, namely the-actuisition of intelligence
(and the protection of CHIS) (§38, RASGY);. (b) the fact thaf the ciiminal conduet
reriiging-crimiinal and thatno immunity is,‘or conld be, offered (§39, RASG); (c) thé
faet that thete is o fequirernent on the Security: Service. to disclose the criminal
.conduet-to the police, CPS, PRSNI; Lord Advocate or similar body; 5. it  oalll

I ;0 and 41, RASG); 4nd (d) the oveisight provided by the

Commissioner (§§45-48, RASG).

24, There are .various issiies if §§32-48 RASG, with regard -t the acouracy of those
paragraphs, as follows,

b



27.As fo §§35-36;. theé Tribunal iy Taniiliar ‘with the. Respondents’ haunna'l ‘security-

ObJQthOD. 1o statmg; ag the Claimarits wish, V
Security- Service to anthotise parficulér offences,

For the- avoidance: of ‘doubt, the
Reéspondents accept that the Secuity Service is not able 1o “alithorise” activity which
would constitute a breach by it of the: Convention. The Respondents. accordingly
confirm that:the Guidelines do niot aufhorise conduct-which-would constitute a bieach.
by fhie'Security Service of Convéiition rigtits.

28. As'to §40(d), the Resporidents’ position on the proper application of 5.5 Criminal Law
Act (Northern: Ireland) 1967) is'as set out in. §§84; 88-89 below).

29. As'to §40(b), the citations set vut by the Claimants are by necessity.incompleté; due
to redaction of words jn the OPEN version of the repott. The complete text is:

11
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30. As to §41:

a. The Meémorandum of Understanding with the ‘CPS for. England and Wales
does not specifically conesrh. agént partivipation in eriminality. [

" The redacted
text refers to

the
Memorandum
of
Understanding,
which sets out
the
circumstarnces
where there
should be
consuliation
with the CPS "

¢. The CPS. are aware of the Guidelines. The'DPP was provided ‘with a copy on
31 Septemiber 2012.

31. Aste §42, so far as Northern Ireland is.concerned:

a. There is a Protocol with PPSNI: Again, it does not specifically concein agent.
partieipation in criminality. Unlike the: Mol in England and Wales, it does'not
cdontain any express Teférence to “suthorised” cririnality. --ﬂ"ie'
Seeurity Servicé would #@dopt a similar. approdch in comparable §ituations in
Northein Irelard to that set outin §25.0f the MolJ for England and Wales.

12
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c. ‘The PPSNI is dware of the existerice. of the Guidelines.
32, Asto §43, s6 far as Scotlaiid is concetied:

a. ‘There is a Memorandum of Understanding with the Ciown Office and
Procurator Fiscal Service: :Agdin; it doeés n6t specifically éorcemn agent
participation. in criminality. Unlike the MoU'in England anid Wiles, it:does mot
‘contain ‘any expiess. teferetice: to' “authorised” oriminality. -théz

Secnrity. Sérviee-would adopt. a similar approach in comparsble situations in
Scotlantd to that set-out in:§25 of the MoU for Engfand and Walés.

o. TheLord Advocats is iow awate of the/existence of the Guidelines,
33.As to §§43-44, it is wreng to. characterise the scope of the policies a5 “stecidily.
expanding gver time”. As & matfer, of Vires, the ‘Security Seryice has power to.

“authoris¢” agent pesticipation in ctiminality across its statutory funofions. ‘As &

13
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mattei of policy;, there weré “previously ‘two, -essentially .contemporangous, policy
documerits (one.in respéct-of terrirism cases and one in respect of serious crime),.
which were replaced with-a single set of Guidelines. This is not indicative: of dn
expansion.of scope.

34, Asto. §§45-48, the oversight provided by the Cormiissioner has beén effective. As'thie.
Claimants: identify, the' scope of thét oversight was specified in the letter-from the-
Prime Minister to Sir Mark Waller dated 27 Nbvember:ﬁbli;-‘\ﬁhich.is set.outin §21
above. As tothe scape of that oversight:

a. As well directing him to consider fhe neeessity and proportionality of
anthorigations, ttie Prime Minister specifically dirécted, him to consider “such
related issues; as you find appropriate” and:16 “inchide stich matters in your

annual report ar otherwise: bring: issues 1g my ditention”. Acgordingly, the-

Commissioner was' gble to, and would have; indicafed if there were systernic
issueg which concerned him

b. The review of the necessity and proportionality of individual authotisations
wonld of-course’ allow far the-Commissioner t6 Taise- arly. conceras in respect

of, foi ekample, the nataré: -of the particular offence whieh had been.

authorised,

¢. As/tq the direction that the oversight “would not provide erdorsement of the
legality of the policy™, thifs mesns that the Sequrity Service canmot rely on the
fact of oversight as: indicating that the Commissiones’s view is that the. policy
is tawful. It does not mean thdt the Commissioner s préclided from: raising
any ¢concerhis as to lawifiiness which he might have.

d. As to the direstion that the Commissioner “would not be asked to provide a
Vview on whether any-portivulat case shoild be refeired 1o the prosecitting
authorities”, the Commissioner would not be precluded fom an offering such
a view. He was merely:net asked toprovide exe.

14
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e. .As to the direction that “your oversight would: 7ot rélate to dny. futuré
.consideration given by prosecuting duthorities should that happen”, this is a
correct indication of the proper scope of the Commissicner’s oversight,
nammiely that ke could not -oversée the decision-making -of the prosecuting
authorities,

35. Accordingly, contrary to §45:47 RASG (and indeed §6 RASG), the oversight as set
ot in the 2012 feiter is effbctive.”

'36. Further, as st out in §48 RASG, where the Cominiissioner Has had eoticerns with the
operation aiid application, of the policy, he Hag made such concerns known to-the
Security Service and correetive action has been takef. “This démonstrates the
effectivenéss of his oversight fufiction.

37. Tumning away from. the Claimants’ case, the. Security Serviee relies on its detailed
N .. .-e : - -, - g .‘. . » v d n i P I A :
pohgy, .p-raf:,tm gnd Pr.oc,ed.m‘e‘ In terms of wnttiﬂ ﬁg}},ﬁ’; elm ,pmltfedure,.exhlbltad to
the First Witness Statement o ere the following key docuiisrits:

4. the Guidelines.

d. Chapter 5 of the Legal Compliance Manyal — Agent Rimnirig.and Patticipation
in Criminality.

38. As to Security Service practice, this'is set put in some-detail in S of the Sevond

. ; [ MI5 Wf!nassz_[
‘Witness Statement of_ In overview:

4 So'to is- the oversight following the statutory, diréction'iti 2014, fo the extent that:the

seope of such oversight is propetly to be construed by referenceto the 2012 letter.
15
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d. Great importance is attached to providing: appropiiate training for all thse
involved with agent :runtiing and agent participation.

coutse iticludes tegal training on the: Human Rights Act 1998 &s well a5 a
detziled briefing on howv theSecurity Service approaches agent participation in

are top-up:courses every yéar, as well.as dcoess to legal :and policy guidance

39: The Respondents further rely on the PiC forms (hoth the indices and those PiC forms
which have been-disclosed).as the best eviderice 6fthe Security Service’s piractice.




GROUNDS
40. The Responderits address each ground of chéllenge in turn below. The Respondents
deal with the. various points of law raised by the Claimants (inchaded those pleaded in.
§8§49-114, RASG) as-and when they aré televarit to'the grounds of challenge.

GROUND 1: mot.in accordance with Jaw — unsupervised conduéct, conduct. sibject to

secret oversight and: cofiduct “autliorised” in accordanée with unpublished guidelines.
41, The Claifnants assert that;

4. -beforé 1 March 2018, when the direction t6 the Gommissioner was published,
-all .oversiglit of the policy and the application of the Guidelings was in- sectet
and accordingly was not “in-aecordance with law” ot “prescribed by law”, as
‘required by the Convention (§116 and-§117; RASG);

b. since the Guidelines are redacted and the limits-of the policy are undisclosed,
the- lTaw remainy ‘inadequately accessible amd unforéseeablé today (§118,
RASG).

42, The Claimanis do not set out any developed legal argument in, respect of the
requirenients. of “iin accordance with law® in the mational seeurity context (see §§73-
75, RASG), They. siixiply “reserve theif position on'the coriectness of the test applied
by the Tiibunal in Liberty 1 and Liberty 2" (footnote 30, RASG).

Legal principley

43.1n Liberty £ [2015] 3 Al ER 142 and Liberty: 2 [2015] 3 All ER 212, the parties
dceepted that thie ECtHR jurispruderice places special emiphasis on intereeption (§35).
This is doubtless beéause.of the-poténtial for dbuge by the State, Tn‘siicli casés, stiict
tequirements. laid down by the ECHHR in Weber and Saravia v Germany (2008) 46
EHRR: S, §95 apply, such as the publication uf thie citegorics of people liable to have
their phone tapped (§33), In Liberty I the Tiibunal held that, where:the State.obtained
inférmation (including intercept irformation) from: another ‘State, a lesser standard
would apply (§§36-37). The Respondents‘set otit the test formuldtéd- by the- Triburial
below. However, they submit that the circumstances of the: preyefit case are even

17
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further removed from State interception. In patticular, the agent’s-conduct is, by.iis
very mafure, highly targeted ‘and charactetised by = cloge fiexus with high value
intelligence. Mdeed; it is frequently responsive to the position on the ground (and
indeed the. most- obvious individuals whe will be affected by the conduidt 4te the
eriminals-and terrorists with whom the dgent isundercover). This is very farremoved
from the potentially significant interference with: private life with which: the ECHHR.

has largély been sonceined.
44, Turning to Liberty 1, the key principles are as follows:

a. “It Is quite plain... that in-the. fleld of ‘national security much. less is
¥eqiired 1o be put in the public ‘domain, dnd the degrée af foresesability
must be réduced. because otherwise the whole. purpose of ﬂée,st'ep.s‘- taken.
toprotecs nationak security would be at 7isk™ (§38; see also §6),

b, Ttis therefore lawful for rules or arrangements to: be “below the waterline”.
However, there must be “sufficient signposiing of the riles or
arrangemerits insofar s they are nol disclosed” (§41).

©. The Tribunal held that “/Ijn the field of tntelligenie sharing it is not to be
expected that rules need to be-contgined in a statute (Weber) or even in a
code (as was required by virtue of the otirt’s conclusion i Liberty v.the
United. Kingdom). It is in our judgient sufficient that: (3) appropriate.
.rules or arrangements exist-and are publicly. known and confirmed 10 exist,
with-their content sufficiently. signposted, sich as to give air adegiiate.
indigatign of it (as pér Malone ...); and (i) they-qre. subject io proper
oversight” (§41)..

43. “Proper oversighi’ does not necessarily mean that the direction to.the Commissioner
maust be published. This-ds.abvious, not least, fromt $:59A(5) RIPA ‘and 5.230(5) TPA
2016, pursusit-to which the Pritmie Mitister i not obliged t6 publish any. direcion to
thie’ Comissioner if it appears to-him or her that “such publication would he contrary’
ta the public interest-or prejudicial to () nutlonal sewiiity, (b) the prevention o
detection of serivus-crinié; (¢) the-economic well-being of the United Kingdoin, or (4)
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the. continued discharge of the furictions of .any publle authority whose activitics
inchide activities. that-are subject o réview By the [IS/[P] Commissioner”

46. Finally, “/a] conclision that procédiiial requirements, or the publicatio of them, .can

be. improved (i) does. not have the necessary consequence, thatthere has-prior thereto
been insyfficient compliarnce-with Weber.... and (i) does viat constitute such-a material
yon-complicmee. as to, create d contrgvéntion of art.8, This Tribungl seés it as an:

important by-produet. of the exercise ‘ofits statutory fanctions lo encourage continy ing

linprovemenit in the procedures -adopted by the Intélligence Agencies, and their

publication (and. indeed su¢h improvements (ook place as a consequence of our
Judgments in. Liberty/Privacy No I, Liberty/Privacy No .2 .and Belhadj v Security
Servicé [3014] UKIPTrib 13_133-98), bur it doés' not-conclude that it is necessary,
-every time an. inadequagy, particularly an inadequate: publication; is identified, fo
coriclide that that venders all previous conduct: by the Resporidents warlawful™ (§82
Gregnnet [2016] UKIPTrib: 14_85-CH, cited with approval at §62 of Privacy [2017]
AllER 647).

Apiplication to- the facts
47. As 10 the allegation that the nor-publication of the directions ta the Gothriissioniers

had the eohsequence that the condict was. hot “in’ decoidarice’ with law”, this is
denied. In particylac

2 The underlying condubt — namély- the: participation in' criminal activities by
agents — was widely known and entirsly-obvious. It-was.and isito e ‘exp.ectec.ii
A5 obvious, that: the. Security “Service uses agents and pldin that on ocgasion
they will have to participate in dctiviti¢s. theat are or may be criminal. This.is
an ‘unavoidable part -of their maintaining ‘their' cover and acquiring vital

inte]ligence, There is 10 need in'thiis oritext for mote specific. ‘signpostisg” of

the activity.

b. The activity js-a patadigm éxample of activity that a péasofiable person would
vnderstand s falling squarely- within. the, basic functions: of the Security
Service' — as & necessary comiponeiit of protecting the piblic from ‘tliredts to
national securify-and to the piblic posed by terorist Srganisations.
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c. Moteover, there are references in the public domain to such activity, including.

in: the Report of the Pat Finycane Review by ‘Sir Desmond de: Silva, with
which thie fourth'Claimant of cousse will bé fiitimately fariiliar:

Similarly, the criminal courts frequertly deal with undercover officers who
liave ‘participated in the felevant offence, in particular when the issue :of
enttapmert 1$ raised. (see e.g, the House of Lords. decision in R v Zooseley-
[2001] | WER- 2060, per-Lord Hoffmatin: “No doubt a.fest purchiser who
asks someone fo. sell Wim a drug is counsefling and procuring, pertigps
ineiting, the coimmission of an aﬁ’enc'e. Furthermare, he -has no s;zumtéy
defence.ta a prosécution. But the fact that his-actions daré technically unlawfil
is'not regarded in. English Law as-a ground for.treating them as an abuse of
_powei” 2080 F)

. For present purposes; the publications above.ate telied on simiply. as evidence
OF the- chviousiess of gents who are undercover in otiminal o terrorist
atganisations participating in crime.

.. Turning specifically to-the publication. of the-direction(s) to the Comimissioner,,
that oversight is:simply ‘one part of the system for preventing arbitrary and.
unfettered ckeauﬁire"deéis'ion-ﬁi_ﬁliix_}g. Its avowal is fiot to be viewed as if it
amounts to the first avowial of the underlying activity. Noris its avowal critical
to:the effectiveniess.of the oversight.

. Accordingly, whilst the oversight direction(s) remained secret until 1 March
5018, the conduct itself was sufficiendy public and subject to sufficieit
oversighit to be “in aecordance with law”.

48. The position -at present is- that the direction(s) to the Coimmissioner hiave been
publishied, together with the Guidelines and other documents. (redacted prly so far as'
reguired- by national sectrity- concerns); This is patently sufficient publication to:
satisfy the réquiement of “in gecordance with lav”. Moreover, iri-the Responderits’
submission, as in, Greeprief (cited in §46.4bove), evén were-thie previous pasition to

20

19



have been' iiadequate, this does net: render all prévious conduct by the Security
Service upilawfil:

GROUND 2: judicial feview — “authorising” criminal conduct pursuaiit to & secret
policy

49.In §§: 119- 121 RASG, the Claimalits esseitially répackage their Ground 1 by
reference to the commen law. Again, they ignore the natiomal security context of the
activity..

50.1n particular, they tely on B(Lamba) v Secretary of State for the Home Depiartinent
[2012] T-AC 245 (see §1147and §120, RASG) for. the statément by Lord Dyson ISC at
§34 that “the rule of law calls for a transpavent statetnent by the executive of the
circunistances in which the broad statutory critéria will be exercised”. Butithey:fail to
cite Lord Dyson stafing, at §38 of that .same judgment, that it is common ground
that...there might be. campelling reasons. not to publish some policies, for extmple,
where nationial security. issies are in play™,

51, Indeed, the relevance of national security wes identified by Stanley Bumton J in R
(Salih) v Secretary of State for the. Home Depertmient [20031 EWHC 2273 (Adrmiin),
in which be said “leaving aside contexts such as national security, it is. generally
inconsistent with:the eonstitutiondl impérative that statute law be ade. known for the

government fo withhold inforviation about its. policy velating to the exercise of a
pawer. canferred by: statute™. This passage was. approved by Lord Dysoti at §36 of
Lurhbe, as sev out in R(Reilly) v Secretary of State for Work and Perisions [2014] AC
453, §§60-63; per. Lord Neuberger PSC and Lord Toulsen JSC-twith -whom Lord
Mance, Lord Clatke:and Lozd Sumption JISC agreed).

52. 1t is unclear from the Claimants’ RASG exactly what leyel of publicafion they sdy is.
necessaty. At §121, first séntence, they indicate that‘publication of the mere existence
of ‘tie’ Guidelines miight be siifficient. However; at §121, second sentence, - the
indication .is that persons. affected must have sufficient: information te miake
Tepresentations '(whic'h»,,,ima context in which. the Gbvious such persons are criminal of
terrorist Sols, is patently out of the question).
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53.

In-ady event, in the Respondents’ Subrission, Ground 2 adds nothing to: Grounid 1.
The relevant.conduct is-obvipus-and wasurprising, and is adequately signpested, ‘such

‘that thete has been mo ‘breach of fhie common Faw obligation to publish policy’

doguments-(where-national security so permiis),

GROUND 3: judicial review — no legal Haisis for policy.

54.Tn §§122-128, the Claimants contend that there is no legal basis for the policy. Their

55,

case is that any-interpretation. of 5.1 Security Service Act 1989 whith. allows for the
Beouttty Service's policy would need express words. They place particular.reliance on

‘the. pringiple of legality, namely that fundarirental tights cannat Be overridden by

gexeral or anmbiguous words: (ds per R v.Secréfary of State for the Home Deptitmen.

exp Simms [2000] 2 AC 115, per Lord Hoffmann). They say that this is particulacly

triie of & statute “mithorising? torture: (relying on.4 (Vo:2) [2006] 2 AC 221, pér Lord

‘Bingham %t §55). They also.rely on 5.7 Intellipence Service Aéf 1994 as an instance
‘where. Parliament has expressly legislated to allow for the executive to “authorise”

erime,

Ini the Respondents™ submission, the:staiting peint must be accurately to. identify the.

policy Which is said:tq havé no legal basis, T this fegsird; it is of central imporfancé.
-that the Seeurity Service does not purport g, and could' not, offér immunity from

criminal liability. They are not purportitig to exercise a s 7-type power in respett of
acts; withini. the British Islands. Rathef, as set ouf in §9 of the Guidelines, the
“uthorisation” will be: the Service’s explanation and justification of ifs decisions
should thié criminal activity of the agent come urider sehitiny by an external body; é.g,

the- police: or prosecuting. guthoritics. In. particuldr, the authorisation process and.

associated. records miay- form the bagis of representations by the Service to the
proseeuting authorities that prosecution is ot ifi fhe public rterest. Acooidingly, aud

as pleaded to in more -detail in Ground. 4 ‘below; the policy does not breach,
‘fuidarhental principlest (suckias the: prohiibition iti the Bill of Rights un the Exscutive
(dispenising with the erjminal Jaw)..

2

?\



-56. Similarly,. as pleaded in §§11 and 13(&)-(f) above, the Respondents do tiot say that
“aythorisations” immunise donduct which would dtherwise be a breach by the'
Seeurity Service of fundamental rights: see Gronnds 5-7 below:

57. Accordingly, the. reliance. on Sims, and in particular-on 4 (Ne.2), is inapposite. The
prinitiple of legality is not engaged, sirice there-is.no overriding of fundamental rights
of principles. Accordingly, there is tie need for express statutory language. Rather,
standard- principles of stafutory censtruction.apply.

.38. The history of thie Security Seivice Act 1989 is'that it placed om 2 statutory footing an
organisation which had formerly existed by virtue of ‘thieprerogative. Rrom 1952 until
1989, its powers had beén as sét-out in the Maxwell-Fyfe. Diréctive.® The Ditective
provided, so far.as material, as follows:

“The Setitity-Service. is part of the Defence Forves of the country. Jiy task is
the Defence of the Reqlm as @ whole, from external and internal dimgers
atising from attempts-of. espionage: and sakotage, or from dctions of persoris.
aridh organisations whether directed fFdim within or Without the couiiry, which
may.bejudged. io be subversive ta the.State..

You will take special caré to5ee.that the work of the Security Service is strictly
limited to what is necessary.for the purposes.of this task "

39, Inauthiorising the Security Service to do -what, was sirietly fecessacy for the purpose
of Defence of the Realm; the Maxwell:Fyfe Directive necessarily ailowed for: the
“authiorisation” of ‘agent patticipation in criminality, Thete is 0o indication that the

Service previousty-could perform.

60. Sir John: Donaldson MR in. AG v Obiserver in the: Court of Appeal [1988] 2 WLR 805,
879H., stated:

“¥ would be &'sad dey for demecricy and the rulg of lgw:if the service. were

ever.to be considered.iy be:qbpve or.exempt from the law of the lard. And it is

® 24 Septemriber 1952: a Directive from Sit David Maxwiil Fyfé, thet, Home Secretary,
fo the Diréétor General of the;Secnrity Service:
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not.- At any timé any member of the ssivice who breaks the law is liable to be
prosecuted, Byt there is aneed for some diseretion and commion Sense, Lef us
suppiose that the service has information which Suggests that a $py may be
operating frot partichldr prémises; It rigeds:to have confirmtion, 1t miy well
consider thai, if he proves to be a spy, the interests of the nation are better
seived By leiting hini contimie with his detivities under surveillance and in
ignorance that he higs been detected thin by avresting him. Whiat is the sei'vice
expected to do? A secret:search of the premises is the obvious answer. Is:this
really “wirongdoing™?

It 1ay. be -that the time Has tome when Parliament should regularise the
position of ‘the service. It is certainly  tenable view. Thé dlterndtive viev
which is.equally. teriable, is that the public- interest is better served by Jeaving
the, netbers: of the service Tiable 1o prosecntion for ary breath of the law. at
the. instance of & private Individual or of @ prosecuting authority, but may
expect that prosecuting authorities will exercise a wise discretion and that in
ari: appiropridte case the Aitorney-General would enter @ nolle prosequs;
Justifying his action to Parliament if° necessary. In sa acting, the Attorney-
General is ot acting as q pai':'ﬁéai minister or #s.a colleague of ministers. He
acts personally and in a -quasiyudicial capacity as.répresenting the Crawn.
(sce article extitled “How the security services are bound by the-rule of law™
by Lord Hailsham in “The Independént”, 3 Februgiy 1988), It is niot for me to-
Jorm or express guy-view on which is the: ‘most-appropriate caurse to qdopt in
the. intevests of the security-of the nation and the mainterance of the rule of
lgw, Hovever that prpbletit is resolved; it is absurd fo contend thist aiy. biédich
of the: law, whatever-its character, will coustitute such “wrongdoing” as to
deprive the ‘servicé of the setrecy without Which -it -could rior possible.

Junction:”

61. Parlianierit did choose to rejgulatise ‘the position of the SecurityService, It did not
provide. express ‘immunity for' agents participating. in acts which are otherwise
unlawful. However, thete is ‘no-indication whatever that its intenfion was to- curtail
activities plafrily negessary’ for the protection of national secivity. its intention, it is:
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submitted, was to continye (through the definition of finctions) to leave the-position:
g it had been prior to the Act:

62. The Security Service Act 1989 is:4 coricise.and unelaborate piece.of drafting. Vires.

are not'sSpelt out ip it, Setion ] simply lists the functions ‘of the -Service, implicit
within each:of which mustbe vires fo do what is necessaty to perform those functions.
Further support for this {5 to. be fonnd in 82, which obliges the Director Géneral to,
erisute that thefe: ate “drrengements for secyring that no information is obtained. by
the Service except so. far as necessary for-the proper discharge of its functions or
disclosed by excepl so far us hecessiey for that purpose”. This presupposes that the
Service has.(implied) vires to-obtain and disclose information where niecessary for the
proper discharge of its functions. Accordingly; it woudd tave been out of kéeping with
the drafting of th¢.Act ekpressly to provide the power for 4 policy such:as that.in: issue:
in these proceedings.

63. In the context, of the. present case, it is essentidl that the' Security  Service has the:

power to “autherise” its agents to participate inciinie, As set:out in the introduction to
this "Response, agents are vital to its work; -and it is inconceivable that agents eould.
g i ——
to-commhit crimes.. This is not a “hice to have” power, which would. be sénsible or
desirable. Rather, it is critieal. Without if, the statutery functions of the Secusity
Service would be frustrated,

'64..Accordingly, applying the-approach of the.House-of Lords-in Ward v Commissioner

of Police of the Metropolis and. another [2006] 1 AC 23; thete. is the implied poiver
for which the Respondents contend, i Ward, thé House of Loids torsidefed whether
a .magistrate- had implied statutory power to impose cenditions on a -w;'al'rral'it;f
spetifically to require: that certain riamed individuals were present at its exectition.
Baroniess Hale (with whom Lords: Steyn, Hutton and Carswell agreed) held that
several factors pointed strongly to. the: coficlusion that theré was no such implied
power, it particilar: statutory history; the- drafting of the. statute; and ‘ghether- hie
power was necessary; rather tharmerely sensible or desirable (§20-24).
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65. Iin” conichision, it is, arid was at the time of the 1989.Act, obvious that flie Seeurity
Service’s, performance-of its statutofy function§ Wwoyld ifivolve the use of agents for
example to infiltrate and provide:intelligence on-terrorist ‘organisations; and thus that

the -agents mifght well need to become imvplved i criminglity (of possible
criminality).. Inthose circumstances; the position:is.as fallows:

a. The Security Service has the stafutory functions sét.out in g, 1(2)~ (4) of the
Security Service Act 1989.

b. It would be practically impossible for-it to fulfil those functions without the
use of ggents:

¢ In order to obtain infelligence; and maintain their cover, those agents
necessarily are at serous tisk of acting in a way tlat might [ater be:
characterised.as. criminal.

d. Whether that action s or'is not propérlyi viewed as crimindl will depend upon
the constituent elements for the. releyant: offence (in patticular, if'mefss rea is
tequired, it will often‘be lacking) and whether any available defence is made
out.

e. However, .should that action. be properly viewed as .Criminial; the Security
Sefvice must, by neécessary implication, have the ‘power o consider, and fo
recard, whether (in its view) that action: best serves the public interest [

66. Finally, at the hearing.on 28 February 2019, the Tribunal asked vidiether the Security
‘Service would say thiat it had a télevant corfinion Jaw piower. It does not, and doés ot
need 1o,

‘GROUND 4: No deé facto power to dispense with criminal Jaw/usurp the proper
functions of the prosecntion serviees.in the United Kingdom

7. Thie Claimants advarice three distirct argaments tinder Groiind 4:
%
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of the Exeoutive) hasno power 10-dispense with the criminal law (§129);

b. They say thét the Secutity Service has effectively usurped the Tunction of the
prosecution services (§130); and

c. They say that the. policy amounts to- an illegitimate interfererice with. the
crimminal justice systems of Northern Ireland and Scofland (§131).

68: Bach ofthese is ill-founded,.as set out below.

he Security Service does not dispense with the criminallaw

69.1n §§50-56: RASG, the Claimants address the well-established. principle that the
Executive Has no power to-dispensé with the ¢rimingl law. In particular, Article 1 of
the Bill of Rights of 1689 abelished (or-alternatively cenfirmied the nen-existence of)
the powér that King James II hiad purpofted to éxercise wher suspending pénal law:in
feligious inatters.” The Claimants rely on R{®Pretty) v. DPP [2002] 1 AC-800 in which
Lord Binigham sdid-that the DPP*had:no power to give a“proleptic grant of immiunity
froni prosecution” (§39). This was cited with, afiproval by Lord Sumption. JSC in
RiNtcklinson) v DPP, [2015] AT 657.

70.But the Claimiants fail to acknowledpe that.a prosecution. does not always follow acts
which amount ‘to a:crimiinal offence. There iy ample authority for this, See eg
Smedleys Erv Breed [1974] AC 839, 856, in'which Viscount Dilliotne held tht:
“In 1951 the. questionwas raised whether it was.not a basic, principle of the;
rule of law that the operation of the -law is automatic wheré an offence is
lowun ok siispected. "The then Attorney general, Sir: Heviley Shawiross, Said:
“It has never been the rule: of this county — I hope it never will: be — that
criminal offences must antomatically bé:the subject of a prosecutivn.””

; A to the position mScoﬂands as per :§44 of the.judgment of the majority of the.
Supreme: Court iri Miller v Secretary.of State for Exiting the European Union [2017) UKSC
5: “In Scotland, the Claim of Right 1689 was to the. same: effect, providing that “all

Proclamdtiones dsserting ‘ane dbsolute. power to. Cass [ie 10 qigsh] annulle and. Dissable

lawes...are.Conirair tp-Law",

27,
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Thus; the CPS. cods hias two stages; {first, the evidential test; second, the public interest
test. It is unobjectionable that there:will not be prosecution of crimes whiere this is
Gontrary to the public interest: This is not an Executive dispefisation from the crimina]
law. Indeed, Parliament should be' takein to legislate against the background of that
‘well-established pﬁn,a'i;il_e,_-i:e.’that although an Gffence is on the statte book, it will
only prosecated where'it is in the Tpgﬁ]j@a’intéresﬁt 10:db §0.

72. Whilst of - course -the. CPS cannot ‘teassure any parficular hi_&ivigiua"l, before the

73.

comrmission of a crinie, that they-will not. be prosecuted (i.e. offer a “proleptic grant
of immunity"),.nevertheless the CPS van publish a. detaifed policy dgcurnent settitig
out how their discretion ‘wiil be' exefcised, Indeed, suph a document may be.
tnandatory: see R (Purdy) v Director of Public-Prosecutions [2010] 1 AC 345 and

Nieklinson. Diawing the: line between the two: fay. be difficult. As Lord Suription

I13C 'said in Nicklinson (§241) “There is a fine ling -between, on the one liand,

explaining how the. discretion is exercised by reference fo Jactars whor would tend for

or against prosecution; and, ori:the ather hand, wiiting « tharter of exemptions fo

guide those who.are contemplating: breaking the law and -wish-to know how far-they

can caunt on impunity in doing so.”

I Scotland; the Lord Advocate (or prosecutors acting-on his béhatf) will apply the
Seottish Prosecutorial Code, As:summarised by the Loed President in. Ross v Lord
Advocate 2016 SC 502, under that Code: “There is o two stage test. The first-is the
evidentigl stage. This-concerns jiself with. the legal sufficiency of the. evidence. The
second i5:the public. interest stage: This addrésses wheiher; éven if there is sufficiency,
it is in the public interest io prosecute, This involves:the:exercise of a-discretion. The
Code lists thirteen. faciors: to take into aceotnt: These include. ... the ‘motive for-the

crime.” (§7) In Ross v.Lord Advotate, the Lord Advdcate liad supplemented the Code:

with public stateirients specifically concerning prosecution of those who:assist anothe;
to commit suicide: Tn particulat, given the Scots law position that it is-riot-a érimmie to
assistaperson to commitsieide (for'éxaimple, by helping a person fo travel to aplace

at which he or she. will ‘commit suicide), -and rather ‘that assistance will only, be:
prosectted wheze it constitutes Homiicide (L. the individual causes the death of
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another), the Lord Advocate indicated that it would alrast:always be in the public
interest to prosecyite.

74.'So too- il Northern Ivelarid; the DPPNI applies a two stage test: first, is the evidential
threshold inet, iianiely whether there:is a-easonable prospect of conviction; secondly,
is it in thie public interest to prosecute.

75. Accordingly, the Claimants’ -concluding legal principle — “as a maner of
constitutional principle; theiefore, no public authority may. decide. not to execite the:
provisions of the crifaingl law” (§56, RASG) ~ simply fails to acknowledge -the
distinction between commission‘of'an offence and prosecution.

76. Turning to the facts, the Seturity Setvice does.nat, and could'not; offér-any immunity
or-dispensation from the.c¥iminal law; The fact is that, if the stiies bécome kiown to
the prosecutorial aithorities, those authorities -will exercise ‘their discretion in the
normal way, in light-of any Secirity Service representations: see §79 below. The:

: Respondents accordingly: understand thét the Claimaits’ trie complaint must be that;
the '.Seourii.ty Bervice does not inform' the prosecutorfal -autherifies of the
“authiorisations™; This is addressed in:§§81-90 below.

No usurping of the proper fumctions of the prosecatorial function

#7. The:Claimants tapeatealy asseit that fhe decision whetlier to investigate and:prosecute:
offentes is.solely a matfer-for the independent prosecuter (§59 and, §130(b), RASG).

In England and Wales and in Northern Ireland, this is incorrect, sirice the decisioh
whether to, invéstipate: crimigs lies with: the police’. The courts recognise- that the:

police are not under a dutyto investigate all crimes tliat come to their attention. Thie:

police might take decisions to priotitise investigition of certain crithes: over others

(for €xample busglary over obséene publications), and: thé court .will not interfere in

' T Northern Ireland; this i§ subjedt to $:35(5) of the Justice Act (Northern. Treland)
2002, which prb‘vldes that “The. Chibf Constable of the Police Service 6f Northiérn Treland
! must, ‘dt the request of the Director- [of Public Prosesutions], gscertain: and gfve fo fhe
Director: (@) information about any matter appéaring to the: Director to need inyestigation
on the ground that it:may involve an offence committed against ihe law of Northern Ireland:

. -arid (B) mjbrmm‘mn dppearing to the Direclor to be negessary. for the -exercise .of his

fometions.”
29
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78.

this;.ses R v Commissioner of Police of the Metropolis ex p Blackbian {(CA, 1 J anuary
1980; Timés, Maioh 7, 1980).

As. fo the. decision to ‘prosecute, :of course this is a-decision oiily for the relevant

proséetitor.

79. Hawever, the Seécurity Servicg's “authorisations™ are. not progecntorial decisions.

80.

A i e g e Y

Instead, they are materfal which could, and should, be taken.into account by the
telévant prosecutot. Iii §§57-61 RASG, the Clainiants cite R{Corner House Resedreh
J v Serious Fraud Office [2009] 1 AC 756 ard the “Shawcross Conventian” in support
of their case. But in- thie Respondents” stibmission fhese autlorities fully suppot the-

prosecutor having regard to the Seécurity Service’s “anthorisafions” As Loid

Bingbam held in Corner House (§6);
“On 2 Deceniber 2005 the Attoritey General and the Director décided thit it

would be appropriate to invite the views of other Government ministers, in.
‘order to acquaint’ themselves with all the relevant considerations, so. us to

investigation (o proceed: This practice is familiarly Jowown.as.a “Shewcross
exercise”, sirice it Is based on a statement nittde. By Sir Hm'fley.Sﬁawm‘a,s‘s'Qq

then the Attorney Gengral, in the House of Conipigris on 29 Jaruary 1951, The

effect of the statement was that whendeciding whether or nat:it is i the public
initerest to prosecuté in a case where there is suffivient evidence to-do so: the
Attorriey Géneral may, if e ehooses, sound opinion. among his minisierial
colleagues; but that the ulfimate decision rests with-him dlone and he is rot to
be put urider pressure in the.matter byhis-colleagues. "

The funetion af the “authorisations” in prosecutorial decision-making: is entirely in
hiarmony: with this approach. For exaiple, where the Sevivity Sefvice tikes a view o

what intelligence might be acquired:from a parficular souree and how: valuable to-the.

public intetest it might be, oriidesd whitirisk to niational sectirity wguld be ‘posed by
Dot acquiring, that intslligence, if is entitely propér for a proseeutor to rely upon. the
Security ‘Service’s. judgment. Baroness Hale: in Coprier House, -§54, held that “she

Director was entitled to- rely uport-the Judgiment of others as'ta the existenice of such a

tisk [to “British lives' on Brifish stréets”]. There are many other faciors in a
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Pprosecutor’s exerdise: of iscration as to which-he may. have: té rely on the. advice of
others, ...in the end, there are some:things upan which others.are more expertithan he

could ever-be: " In respect of other issues witich arise in the prosetutor’s polycentric

81. Accordingly, the crux of the Claihants’ complaint Thust agaif Be: that, in fact, the
Pprosecutor does not reutinely: have oppertilnity to. exercise its function. For example,
the failure which is. alleged at =;§13G: is “fuiling to notify the. various proseciition:
services”, at §130(c) is “contealing fiom the police and prosecution aithorities”, and
at §130¢d) is “withholding information fron proseciitors™.,

82, This eomiplaint rests npon there being an obligation on the Seeurity Service _poé‘iti,Vely-
to-inform the relevant proSec-:.utoria‘l- authotities where a crime has been committed.,
Howéver, .45 set out below, thete-is no sich obligdtion, Save for 5.5 Criminal Law
(Northern Ireland). Act 1967 (“CLINDA: 1967); the Claimants identify no-authority in
support of the assertion that there i5.such au obligation.

83. As-a. matter of Scots Law; there. bas never been any ‘common law. or statutory
obligation to inform e police or 4 prosecittor of a ctite (see Sykes v DPP [1952] AC
528 at:536),

84. As & matter of the law of Englarid and Wales; the House of Logds-ini Sykes cenfirmed
the, existence of-a common-law offence. of “misprision- of felomy” ‘(see ini-particular
Lord Dennirig:at 555 and-563-564). It comprised (i) knowledgé that'a felony had been
vomiitted by someéone' ¢ls¢-and (ii) concealment of that kngwledge from the ‘proper
antharities. So too did the. common faw recognise thie offence of “compouinding o
Jelony", whiich was an' agreetnetit hiot to disclosé the felony in retuirn for some benéfit
(561).

85.By the Crimindl Law Act 1967 (“CLA 1967") in England ‘and Wales and ‘the-

CLONDA 1967 in Northern Ireland, the -distincfion between felonies and.
misdemeanours was abolisked,
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'86: Section 5.of the CLA 1967, entitled “penallies for concealing offericés or giving false
information”; provides as follows:
“(4} Whare a person has.committed a velevant offénce; any other person who,
kinowing or belizving thaf the afferice, or woie.other relevart offénce, Has begn
cammitted, and that he-has-information-whick.might be. of materinl assistance
in securing the prosecution or comvictioh of .an offender jor it, ecepts or
agrees 10 accept for hot disclosing. that-information any consideration other
than the making goad of loss or injury causad-by the offence; or the maldvg of
reasoriable compensation for that loss or injury, skall beé lighle-on-conviction

owindictment to imprisonment for not-more than twe years.

(3) The cormpaunding.of an offence pther.than treason shail not be an gffence:

otherwise-than under this section.”

87: Accordingly, in Englajid aiid Wales, there is ng longer any-offence at-commen law in

regpect of misprision, or compeundirig of & felony, and the only available offents.

(save in respect of somiporinding tieason) is that'set out in 5.5 CLA. 1967, Even were

8.5 10 apply to the: Crown, its constituent elements. ar¢ not. made out in: respect 6f
relevant offences’ “anthorised” pursuant ‘to the Guidelings. Mest notably, the-

Security Service does not récéive any consideration.

88. Turninig to Notthern Ireland, section §- GL(NDA 1967 s entitled “periglties for
congedling offences etc”, It provides-as follows;
“(1) Subjeet o the succeeding provisions of this section, where a-person has
cormiritted.a relévait- dffence, it shall bé the duty of every other. person, who
lviows or belleves;
(@) that: the: offence or-some other relevant offénce has-been cormitted:
and

" “Relevant offerices” axe defiried in 5:4(1K) CLA 1967 a5 *(a) an offence for which the

Seritence i fixed by law, (B) an offence for which a person of 18 Yyears or‘over (nat previoysly

convicted) may be sentenced to imprisonment for a ferm of five: years (or might. be so
sentenced but for the restrictions imposéd by Section 33 of the Magistrates” Cowrts Act
1980)".
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