Privacy and the Body:

Privacy International’s response to the U.S. Supreme Court's attack on

reproductive rights

1. The relationship between privacy and access to abortion care in the U.S.

In 1973, in the state of Texas, it was a criminal offence to “procure or attempt”
an abortion except if the purpose was “saving the life of the mother.” This law was
enacted in 1854 by the Texas state legislature, and was part of a wave of provisions
criminalising access to safe abortion care that was gaining ground across the U.S in
the mid-1800s.? It is worth highlighting that these laws were being passed at a time
when women in the U.S. did not have a constitutional right to vote — their status as

autonomous, equal citizens was still denied at law.?

'Texas Penal Code Articles 1191 — 1194 and 1196 cited in Roev. Wade, 410 U.S. 113 (1973).

2 C.E. Joffe, T.A. Weitz and C.L Stacey, “Pro-choice physicians, feminist health activists and the struggle for
abortion rights”, Sociology of Health & lliness, 26(6), (2004), pp.775 — 796, accessible online:
https://sociology.ucdavis.edu/people/fzjoffe/pdf/uneasyalliesfinalinprintl.pdf; See alsoKaren J. Lewis and Jon
O. Shimabukuro, “Abortion Law Development: A Brief Overview (Report for Congress), Congressional Research
Service, 2 January 2001, accessed online: https://www.everycrsreport.com/files/20010102 95-

724A adiflfd4é61821bb40b3f054a2027edf9429958dc.pdf

3 The 19" Amendment to the U.S. Constitution was passed in 1920, and while it technically guaranteed women's
right to vote, black women remained disenfranchised through state-level laws designed to keep black Americans
from exercising their right to vote. See, Olivia B. Waxman in conversation with Martha S. Jones, “It's a Struggle
They Will Wage Alone.” How Black Women Won the Right to Vote”, (2020), Time Magazine, accessed online:
https://time.com/5876456/black-women-right-to-vote/.
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In the century between 1854 and 1964,“ social movements for women'’s liberation
and equality, which often intersected with the civil rights movement,® won hard-fought
battles to establish legal recognition of women'’s equality, autonomy, and inherent
dignity in the U.S. In 1973, a woman challenged the Texas law criminalising abortion
before the Supreme Court of the United States ("SCOTUS", or the “"Court”), in the
historic case, Roev Wade.® The Court held that the right to personal privacy — a right
protected by the U.S Constitution’s Bill of Rights — “is broad enough to encompass a
woman’s decision whether or not to terminate her pregnancy.”” Thus, “in the first
stages of pregnancy, the government could not control a woman'’s body or the course
of a woman'’s life.”® The Court finally recognised that the promise of liberty and
equality for all, as guaranteed by the U.S constitution, would never be fulfilled for
anyone who has the capacity to become pregnant in the absence of fundamental
rights which shield the private sphere of reproductive autonomy from government

control.

Background

While Roe was the first case in which SCOTUS recognised a constitutional
protection for abortion in the early stages of pregnancy, it was building upon on a
much broader set of decisions and legal developments establishing the remit of the

right to privacy in the U.S. in the late 19" and early 20™ centuries.’ The right to privacy

“The Civil Rights Act of 1964, 42 U.S.C; See also Reedv Reed, 404 U.S. 71 (1971), in which the Supreme Court of the
United States held that the equal protection clause of the Fourteenth Amendment prohibits sex-based
discrimination.

5 PBS Education, “Unlearning History: The Women's Suffrage Movement”, 30 August 2020, accessed online:
https://www.pbs.org/education/blog/unlearning-history-the-womens-suffrage-movement; see also, Tammy L.
Brown, "Celebrate Women's Suffrage, but Don't Whitewash the Movement's Racism”, American Civil Liberties
Union, 24 August 2018, accessed online: https://www.aclu.org/blog/womens-rights/celebrate-womens-
suffrage-dont-whitewash-movements-racism; See also, Brent Staples, "How the Suffrage Movement Betrayed
Black Women", The New York Times, 28 July 2018, accessed online:
https://www.nytimes.com/2018/07/28/opinion/sunday/suffrage-movement-racism-black-women.html.

¢ Roev. Wade, 410 U.S. 113 (1973).

7 Roev. Wade (n7), 153.

8 Roev. Wade, (n7) cited in the joint opinion of Breyer, Sotomayor and Kagan JJ, dissenting, in Dobbs. v. Jackson
(n1).

? Olmstead v. United States, 277 U. S. 438, 478 (1928) (Brandeis, J., dissenting); Katzv. United States, 389 U. S. 347,
350 (1967); Skinner v. Oklahoma, 316 U. S. 535, 541-542 (1942 ) Griswold v. Connecticut, 38 U.S. 479, 484-485 (1965);
Loving v. Virginia, 388 U. S. 1,12 (1967) and Eisenstadtv. Baird, 405 U.S. at 453-454,
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is not explicitly referred to in the U.S. Constitution, but it is now well established that it
is an ‘unenumerated’ (read ‘implied’) right that is protected by the Constitution
because it underpins and enables core, ‘enumerated’ (read ‘express’) constitutional
rights. In the U.S., the right to privacy generally protects individuals from excessive
state control over core aspects of their lives; thus, the Court has found that it enables
the right to freedom of speech;® it is also fundamental to the right to be free from
unreasonable “searches and seizures” by the government" and from arbitrary
government intrusion into one's home,” as well as the right to be free from self-

incrimination,” and finally, the fundamental right to personal liberty.*

These rulings laid the foundation for a notion of privacy that can be accurately

described as “fundamental-decision privacy:"®

More than any other form of privacy born of the twentieth century,
[fundamental-decision privacy] [..] was the direct by-product of technologicall
advances, which created a sphere of personal choice never before imagined
by earlier generations of Americans... [The question was], ‘Who gets to make
this fundamental decision; is it me or is it the government?’ This significant
question mark is what led to anguished battles over issues .. relating to
contraception, abortion, homosexuality, the "right-to-die" and other volatile
subjects.... It required an immediate reassessment, a clarification of the existing
social contract embodied in the Constitution, as citizens and government
sought to determine for the first time whether certain fundamental
decisions...fell within the sphere of personal autonomy protected by the word

'liberty’ in the Constitution.”™

' First Amendment to the U.S. Constitution, see for example, Stanleyv. Georgia, 394 U.S. 557 (1969); Kovacs v.
Cooper, 336 U.S. 77 (1949).

" Fourth Amendment to the U.S. Constitution; Katzv. United States, 389 U. S. 347, 350 (1967).

2 Third Amendment to the U.S. Constitution; Griswoldv. Connecticut, 381 U.S. 479 (1965).

B Fifth Amendment to the U.S. Constitution; Griswoldv. Connecticut, (n13) and Roev. Wade (n7).

™ Fourteenth Amendment to the U.S. Constitution (Due Process Clause); Roev Wade; Planned Parenthood of
Southeastern Pa.v. Casey, 505 U.S. 833 (1992); Lawrence v Texas 539 U.S. 558 (2003); Whole Women's Health .
Hellderstedt579 U.S. (2016); Obergefel/v. Hodges, 576 U.S. (2015).

5 Ken Gormley, "One Hundred Years of Privacy”, (1993), Wis. L. Rev. 1335 at page 26.

> Gormley (n16) at page 28.
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‘Fundamental-decision privacy’ is essential to liberty and equality. In Roe v
Wade, and later, in Planned Parenthood v Casey,” the Court held that the right to
personal liberty guaranteed a sphere of personal privacy, or personal autonomy,
which governments and state legislatures cannot invade with their legislation.
Decisions which directly impact the core of an individual's personhood, dignity, and
future, must be shielded from excessive exercises of state power: “at the heart of
liberty is the right to define one’'s own concept of existence, of meaning, of the universe
and the mystery of human life."® To be sure, this includes the right to reproductive
autonomy, just as it includes protections from government intrusion into private
choices about family matters, including child rearing, intimate relationships and

procreation.”

In our work, we have consistently emphasised® that the human right to privacy
encompasses reproductive autonomy, including the right to access safe abortion
care. We are neither the first nor the last to hold this view. Safe abortion care is a
fundamental human right, and it both relies on and expands the fundamental right to

privacy.

The United Nations Human Rights Committee ("UNHRC") recognised that there
is a human right to access safe and legal abortion in 2005 in the case of KL v Peru?

The UNHRC adopted the position that the State’s “refusal to act in accordance with

7 Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992) and Roev. Wade (n7).

8 Planned Parenthood of Southeastern Pa.v. Casey, 851 (n18).

¥ /d., 852.

2 privacy International, “Privacy Matters..because it protects our bodily autonomy”, 3 March 2020, available at:
https://privacyinternational.org/case-study/3388/it-protects-our-bodily-autonomy; See also, Privacy
International, "Privacy and sexual and reproductive health in a post-roe world”, 22 July 2022, available at:
https://privacyinternational.org/long-read/4937/privacy-and-sexual-and-reproductive-health-post-roe-
world; Privacy International, “All about Pl's work on reproductive rights and privacy”, 22 January 2020, available
at: https://privacyinternational.org/long-read/3340/all-about-pis-work-reproductive-rights-and-privacy;
Privacy International, International Safe Abortion Day: no safety without privacy, 28 September 2020, available
at: https://privacyinternational.org/long-read/3340/ all-about-pis-work-reproductive-rights-and-privacy

2 K.L.v Peru(United Nations Human Rights Committee), CCPR/C/85/D/1153/2003, 22 November 2005; See arlso,
Centre for Reproductive Rights, “K.L. v Peru [Case pagel”, available at: https://reproductiverights.org/case/kl-v-
peru-united-nations-human-rights-committee
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[the complainant’s] decision to terminate her pregnancy”? was a violation of her right
to privacy under article 17 of the International Covenant on Civil and Political Rights
("ICCPR") and a violation of her right to not be subjected to inhuman and degrading
treatment (ICCPR article 7).% In this case, the complainant found out that the foetus
she was carrying was ‘anencephalic’ (suffering from a serious birth defect in which the
foetus does not form parts of its brain or skull, a condition that is invariably fatal).
However, since this condition did not technically threaten the woman's life, the
hospital refused to terminate the pregnancy, acting against K.L's decision and the
recommendations of multiple doctors. The hospital cited the fact that to do so would
be a punishable criminal offence. K.L, who was 17 at this time, was forced to give birth

to an anencephalic baby, who survived for only four days.?

2. The impact of the decision in Dobbs v Jackson Women'’s Health on the human

rights to privacy, reproductive autonomy, and liberty

The Supreme Court Justices who constituted the majority in Dobbs v Jackson
Women's Health made an unprecedented decision to rip away existing constitutional
protections around the right to terminate a pregnancy in its early stages.”® By
overturning Roev Wade, the Court concluded that the right to abortion could not be
constitutionally grounded in the right to privacy. In the maijority’s view, to justify a right
to access safe and legal abortion through the right to privacy, or “a broader right to
autonomy” would “license fundamental rights to illicit drug use, prostitution, and the
like".2¢ Thus, the Court decided that one of the most intimate, life-defining experiences
that a person may face is not ‘private’ enough to merit constitutional protection from
government intrusion. The majority in Dobbs argued that reproductive rights, and
specifically, the right to access safe and legal abortions, should be carved out of the

constitutional protections for fundamental-decision privacy. Hiding behind a thin veil

2 /d, paras. 6.1 -7.

B /d, para 7.

% Id., para. 2.6.

% Dobbsv. Jackson Women's Health Organization (n1).
% /d, 32.



of originalism, and an even thinner conception of liberty, the majority in Dobbs argued
that "the right to make and implement important personal decisions without
governmental interference”? does not include a woman'’s right, to “control her body
and the path of her life."?®

To justify this, the majority in Dobbsemphasises that the aim of overturning Roe
is simply to “return to the people” the right, or “liberty” to decide whether or not access
to abortion care should be legal.? The irony is that in appealing to the "peoples’
liberty” to choose whether access to abortion care should be legal, the majority in
Dobbs deliberately erases an individual freedom which would logically precede
collective decision-making on contentious moral issues: this is the individual’s right to
protect their private sphere of bodily autonomy, personhood, and their most intimate
choices. The core of the issue, then, is that the right to privacy - which the Justices
accept is a fundamental aspect of liberty - is stripped and emptied when applied to
the specific circumstances of a person with reproductive functions.

As the opinion of the dissenting justices in Dobbs soberly acknowledges, the
result of this decision is that "across a vast array of circumstances, a state will be able

to impose its moral choice on a woman and coerce her to give birth to a child."*

The seismic consequences of Dobbs do not stop there. Indeed, the ruling goes
as far as to suggest a new definition of privacy. In its analysis of judicial precedent,
the majority ventures that Roe conflated two “very different meanings” of privacy: on
the one hand, “the right to shield information from disclosure” and, on the other, “the
right to make and implement important decisions without governmental

interference."?

27 ldl, 45.

8 /o, 45.

2 /d.,, Breyer, Sotomayor and Kagan JJ, dissenting, 77-79.
30 /d., Breyer, Sotomayor and Kagan JJ, dissenting, 3.

3 Id, L8-49.



A departure from established human rights standards

(i) Privacy as a right to make and implement important decisions without

governmental interference

Contrary to the U.S. Supreme Court’s position in Dobbs, internationally, the
protection of personal information, broadly referred to as informational self-
determination or informational privacy, is only one dimension of the right to privacy.
This much has been recognised by multiple courts around the world, including the
European Court of Human Rights,* the Indian Supreme Court,® the Jamaican

Supreme Court,* the Kenyan High Court,* and the Judicial Yuan of Taiwan.*

The European Court of Human Rights, which sets legal precedent for the forty-
six member states of the Council of Europe, conceives of “private life" as a broad
term not susceptible to exhaustive definition,*” which encompasses values ranging
from personal wellbeing and dignity to self-development and self-determination.®®
The Inter-American Court has similarly, repeatedly asserted that the sphere of privacy
is characterized by being exempt from and immune to abusive and arbitrary invasion
or attack by public authorities.® These Courts understand the right to privacy to be

broader than exercising control over the disclosure of one's personal information.

%2 Satakunnan Markkinapdrssi Oy and Satamedia Oy V. Finland, Application No. 931/13, [GC], ECtHR, June 2017.
3 Indian Supreme Court, Aadhaar judgment, paragraph 83 at p. 164. Available at:
https://uidai.gov.in/images/news/Judgement 26-Sep-2018.pdf

3 Jamaican Supreme Court, Julion J Robinson v. the Attorney General of Jamaica, Claim No. 2018HCV01788
(2019). Opinion of Justice Sykes, para. 247(A)(10).

%5 Huduma Namba Judgment, Nubian Rights Forum and Others v. The Hon. Attorney General, Consolidated
Petitions No. 56, 58 & 59 of 2019, para. 750 (2020).

% Judicial Yuan Interpretation No. 603, Taiwan, Holding (2005).

37 Niemietz v. Germany, Application No. 13710/88, ECtHR, December 1992, § 29; Prettyv. the United Kingdom,
Application No. 2346/02, ECtHR, April 2002, § 61; Peck v. the United Kingdom, Application No. 44647/98, ECtHR,
January 2003, § 57.

% Beizaras and Levickasv. Lithuania, Application No. 41288/15, ECtHR, January 2020, § 117; See also Von
Hannoverv. Germany (no. 2) [GC], § 95; Prettyv. the United Kingdom (n38) § 61.

% Jtuango Massacresv. Colombia, Preliminary Objections, Merits and Costs Judgment of 1 July 2006, Series C No.
148, para.194; Atala Riffov. Chile, Merits, Reparations and Costs, Ruling of 24 February 2012, Series C No. 239,
para. 161.




(ii) Abortion as a key component of the right to privacy

The decision in Dobbs thus weakens the fundamental rights to liberty and
privacy for people in the U.S., while also widening and deepening the gap between
fundamental rights in the U.S. and international human rights law. The UN High
Commissioner on Human Rights, Michelle Bachelet, responded to the ruling in Dobbs
v Jackson Women's Health by stating that, "access to safe, legal and effective
abortion is firmly rooted in international human rights law and is at the core of women
and girls" autonomy and ability to make their own choices about their bodies and lives,
free of discrimination, violence and coercion."*° As early as 1995, the U.S. adopted the
Beijing Declaration which explicitly states that “the human rights of women include
their right to have control over and decide freely and responsibly on matters related
to their sexuality, including sexual and reproductive health.”#" This is commonly
understood as the human right to respect for bodily integrity.“> More recently, the UN
Human Rights Committee has made it clear that in accordance with the right to life
as protected by the ICCPR:

Although State parties may adopt measures designed to regulate voluntary
termination of pregnancy, those measures must not result in violation of the
right to life of a pregnant woman or girl, or her other rights under the Covenant.
Thus, [...] restrictions on the ability of women or girls to seek abortion must not,
inter alia, jeopardize their lives, subject them to physical or mental pain or

suffering that violates article 7 [the right to freedom from torture and inhuman

40 OHCHR, "Bachelet on US ruling on Doblbs v Jackson Women's Health Organization”, 24 June 2022, available
online: https://www.ohchr.org/en/statements/2022/06/bachelet-us-ruling-doblbs-v-jackson-womens-health-
organization.

4T UN Women, Beijing Declaration and Platform for Action and Beijing+5 Political Declaration and Outcome,
United Nations (1995), at page 58, available online:
https://www.unwomen.org/sites/default/files/Headquarters/Attachments/Sections/CSW/PFA E Final WEB.p
df.

42 OHCHR, UNFP and The Danish Institute for Human Rights, “Reproductive Rights are Human Rights: a handbook
for national human rights institutions”, HR/PUB/14/6, UNFPA (2014), at page 19, available online:
https://www.ohchr.org/sites/default/files/Documents/Publications/NHRIHandbook.pdf
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treatment] .. discriminate against them or arbitrarily interfere with their

privacy.*

As a result of the Dobbs decision, UN human rights experts have argued that
the Court, “completely disregarded the United States’ binding legal obligations under
international human rights law."** This was detailed in the UN mandate holders’
intervention in the Dobbs case itself — one of over 50 amicus briefs submitted to the
Court — “[tlhe right to privacy under ICCPR Article 177 encompasses women's
reproductive autonomy." The intervention goes on to state that the UNHRC has found
violations of the right to privacy in every case before it when the State interferes with
reproductive decision-making or abortion access,”> exemplifying the strong

connection between the right to access safe abortion care and the right to privacy.

By way of example, the overlap of the right to privacy and access to safe
abortion care was re-stated by the UNHRC as recently as 2017. In two cases brought
by the Centre for Reproductive Rights,*® Mellet v. Ireland and Whelan v. Ireland, two
women whose pregnancies involved a fatal foetal impairment were denied safe
abortion care in Ireland and forced to undertake abortions abroad. In two separate
landmark decisions, the UNHRC concluded that there had been an interference with
the claimants’ right to privacy because the State party had prevented the women
from terminating their pregnancies in Ireland. The UNHRC, reflecting on both cases,
stated that this constituted “an intrusive interference in [the women’s] decision as to

how best to cope with [their] pregnancies, notwithstanding the non-viability of the

43 UN Human Rights Committee, General Comment No. 36, CCPR/C/GC/36 (2018), at para. 8, available online:
https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/1 Global/CCPR C GC 36 8785 E.pdf

4 Brief of United Nations Mandate Holders as Amici Curiae in Support of Respondents, submitted in Dobbs v.
Jackson (n1), No. 19-1392, 20 September 2021, available online:
https://www.supremecourt.gov/DocketPDF/19/19-1392/193045/20210920163400578 19-
1392%20bsac%20United%20Nations%20Mandate%20Holders.pdf; See also, OHCHR, “Joint web statement by UN
Human rights experts on Supreme Court decision to strike down Roe v. Wade”, 24 June 2022, available online:
https://www.ohchr.org/en/statements/2022/06/joint-web-statement-un-human-rights-experts-supreme-
court-decision-strike-down

“ Brief of United Nations Mandate Holders as Amici Curiae in Support of Respondents (n45) at page 31.

“ Melletv Ireland, UNHRC, Communication No. 2324/2013, UN Doc CCPR/C/116/D/2324/2013 (2016), and Whelan
v. Irelana, UNHRC, Communication No. 2425/2014, UN Doc CCPR/C/119/D/2425/2014 (2017).
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foetus.”” This interference was unreasonable and arbitrary, and therefore unjustified.
The fact that the women had sought and received safe abortion care elsewhere did
not exonerate Ireland from its human rights obligations. The Committee noted, in
relation to one of the applicants, that the need to travel abroad to terminate her
pregnancy had significant negative consequences which could have been avoided if
she had been allowed to terminate her pregnancy in Ireland.*® These reflections could
easily apply to individuals seeking to cross state lines to procure abortion care in the
United States.

At a similar international level, grounding of the human right to safe abortion
care in the fundamental rights to privacy, liberty, equality, autonomy, and dignity was
recognised in 1979 by every state party to the Convention on the Elimination of all
Forms of Discrimination against Women (CEDAW). Article 12 of CEDAW includes the
right to bodily autonomy. Article 16(e) specifically protects women's and girls’ sexual
and reproductive freedom.*” Notably, the Inter-American Court has also noted that

the right to private life is linked to “reproductive autonomy”.°

The European Court of Human Rights ("ECtHR") has also approached abortion
cases from a privacy perspective, and has made it clear that the human right to
privacy,” “is a broad concept which encompasses, inter alia, the right to personal
autonomy [...] [and] concerns subjects such as gender identification, sexual orientation
and sexual life, [and] a person's physical and psychological integrity, as well as
decisions both to have and not to have a child or to become genetic parents.”>? The

ECtHR also asserts that “the decision of a pregnant woman to continue her pregnancy

“ Whelanv Ireland, (n47), at para. 7.9.

“ Melletv Ireland (n47).

49 United Nations General Assembly, Convention on the Elimination of All Forms of Discrimination against Women
(1979); See also, OHCHR and the UN women's rights committee, “Access to safe and legal abortion: Urgent call for
United States to adhere to women's rights convention” (1 July 2022), accessed online:
https://www.ohchr.org/en/statements/2022/07/access-safe-and-legal-abortion-urgent-call-united-states-
adhere-womens-rights.

0 Artavia Murillov. Costa Rica, Preliminary Objections, Merits, Reparations and Costs. Judgment of 28 November
2012, para.l4é.

5T European Convention on Human Rights , Article 8.

%2 A, B, and Cv Ireland, Application No. 25579/05, ECtHR, December 2010, § 212.
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or not belongs to the sphere of private life and autonomy.”* It is noteworthy that the
ECtHR does not recognise a right to abortion. However, in cases where the ECtHR has
assessed whether specific laws restricting access to safe abortion care violate the
right to privacy, it has made it clear that, in each case, there will be a need to weigh
the applicant’s right to privacy against the competing rights of the foetus, to the
extent that the latter are recognised by the domestic law of the defendant State.>
As the examples above show, Dobbs brings the United States out of step with global

human rights law interpretation and practice.

3. Looking forward: we will continue to fight

Roev Wade, and the pivotal cases which followed it,>® properly established that
the right to privacy shields people’s bodies from excessive state power. It
acknowledged protecting a private sphere of bodily autonomy from majoritarian
power is fundamental to the protection of liberty, and the inherent right to determine
the course of one's life. No state or legislature should have the authority to “wrench”>¢
the right to reproductive autonomy from people who have the capacity to become
pregnant by prohibiting or criminalising safe abortion care. As incisively articulated by
the dissent in Dobbs, "to allow a State to exert control over one of ‘the most intimate
and personal choices’ a woman may make is not only to affect the course of her life,
monumental as those effects might be. It is to alter her views of herself and her
understanding of her place in society as someone with the recognised dignity and

authority to make these choices.”’

5 RR.v Poland, Application No. 27617/04, ECtHR, §181.

% Id. §181-187; See also, Council of Europe Commissioner for Human Rights, “Women's sexual and reproductive
health and rights in Europe”, Council of Europe, December 2017, which states that ECtHR has thus far accepted
that states have a wide margin of appreciation when it comes to determining when the “right to life" of a foetus
begins, at page 55.

5 Planned Parenthood of Southeastern Pa.v. Casey, 505 U.S. 833 (1992); Lawrencev Texas 539 U.S. 558 (2003);
Whole Women's Healthv. Hellderstedt 579 U.S. (2016); Obergefellv. Hodges, 576 U.S. (2015).

% Dobbsv Jackson (n1), Breyer, Sotomayor and Kagan JJ, dissenting, 52.

57 /d
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As an international human rights organisation, we will not stop fighting for the
right to privacy and reproductive autonomy. We will fight to ensure that the right to
privacy is always wide enough to protect every person's inherent dignity from

violations which bear upon the core of their personhood.
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